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Bef ore: Edwards, Chief Judge, WIIlians and Randol ph
Circuit Judges.

pinion for the Court filed by Crcuit Judge WIIlians.

WIlliams, G rcuit Judge: Long-distance telephone traffic is
ordinarily transmtted by a | ocal exchange carrier ("LEC'")
fromits origin to a |ong-distance carrier (or interexchange
carrier or "I XC'). The IXC carries the traffic to its region of
destination and hands it off to the LEC there. The |IXC
charges the custoner for the call and pays "access charges”
to the LECs at either end. |In a 1997 rul enaking the Federa
Conmuni cati ons Conmi ssi on anmended its net hodol ogy for
l[imting these charges, as applied to the largest | XCs. The
rule is challenged on one side by a group of LECs, and on the
other by one I XC, nanely M, and an Ad Hoc Tel ecomu-
ni cations Users Conmittee (collectively referred to here as
M2l ).

In regul ati ng access charges the FCC currently uses a
"price cap" nethod--nmandatory for the | argest LECs (the
regi onal Bell operating conpanies and GIE) and optional for
others. Under traditional rate-of-return regul ati on an agency
sets rates calculated to allowthe utility to recover its costs,
i ncluding a reasonable rate of return on investnent, with
adj ustment as needed to reflect cost changes; here, however,
it sets rate ceilings and, with some qualifications, allows the
utilities to keep whatever profits they can nake while charg-
ing rates at or under the cap. (A LEC may also file rates
above the caps, but for these the review process is cunber-
some and the substantive standards stringent.) The price
cap systemis intended (anong other things) to inprove the
utility's incentives to cut costs and refrain from overinvest -
ment, incentives that are nore blunted under the traditiona
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met hod. See generally National Rural Tel ecom Ass'n v.
FCC, 988 F.2d 174, 177-79 (D.C. Gr. 1993).

The price caps were initially set at the | evels of each
carrier's rates on July 1, 1990. Fromthe outset they have
been subject to various annual adjustments, including reduc-
tion by a "productivity offset,” or "X-Factor." See 47 CFR
s 61.45. In the order under review, the agency revised the
met hod for determ ning the X-Factor, elimnated a "sharing"
nmechani smthat forced LECs to return sone or all of the
profits above specified |l evels to ratepayers, and required
"reinitialization," i.e., a reduction in the price caps applicable
after July 1, 1997 so that they would be calculated as if the
new X-Factor had been in effect for the LECS' 1996 tariff
filings. In the Matter of Price Cap Performance Review for
Local Exchange Carriers, Fourth Report & Order, 12 FCC
Rcd 16,642 (1997) ("1997 Order"). Because the access
charges are in the aggregate so enornous, even smal
changes in the X-Factor have a |l arge nonetary value; the
LECs claim (w thout dispute) that each 0.1%change in the
factor represents a $23 mllion change in the industry-w de
access char ge.

I. The historic productivity conponent of the X-Factor

The X-Factor is aimed at capturing a portion of expected
increases in carrier productivity, so that these inprovenents,
as under conpetition, will result in |lower prices for consum
ers. In the Matter of Policy and Rul es Concerning Rates for
Dom nant Carriers, 3 FCC Rcd 3195, 3394 (1988). Apart
froma "consumer productivity dividend" ("CPD') described
below, it is based on an assunption that historic productivity
increases will be matched in the future. The agency resol ved
in the 1997 Order that the X-Factor (apart fromthe CPD)
shoul d be cal cul ated as the sumof the difference in productiv-
ity growh and the difference in input price growh between
the LECs and the econony as a whole. See 12 FCC Rcd at
16,680, p 95. It can thus be expressed as follows: X = ( %
LEC TFP - % TFP) + ( % U.S. input prices - %LEC
i nput prices), where TFP = total factor productivity. See 12
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FCC Rcd at 16,785.1 The fornula nay be nore readily
conceptualized as X = ( % LEC TFP - LEC i nput prices) -
( %US TFP - %US. input prices).

Several parties submitted estinmates of historical X-Fac-
tors. In a determ nation unchall enged here, the FCC accord-
ed the greatest weight to its own estinmates, although it also
gave "sonme weight" to AT&T's estimates (we discuss this
deci sion below). See 1997 Order, 12 FCC Rcd at 16,695, p 37.
The estimates the FCC considered, and the averages of those
estimates over specified periods, are the follow ng:

Table 1

Year FCC AT&T

1986 -0.5% 0.2%

1987 5.0 4.1

1988 5.0 6.4

1989 7.9 8.8

1990 8.8 11.0

1991 5.8 6.0

1 This equation is apparently derived as follows fromthe FCC s
general rule that the X-Factor is to "provide a reliable nmeasure of
the extent to which changes in the LECS' unit costs have been | ess
than the change in level of inflation," see 1997 Order, 12 FCC Rcd
at 16,647, p 5: The general rule yields X = U - L, where Uis the
"change in level of inflation,” and L is the change in the LECS' unit
costs. The FCC then observes that "changes in a firms unit costs
come fromtwo sources: (1) changes in productivity, and (2) changes
in input prices," id. at n.16. Thus, L = %LEC input price - %
LEC productivity. Reading "change in level of inflation" as
"change in unit costs in the econony as a whole," we get the simlar
expression: U= %US. input price - %US. productivity.
Substituting these values into the equation X = U - L, using
"TFP" for productivity, and performng a little al gebraic mani pu-
lation yields the equation in the text.

As the Commi ssion also increases the cap by general price
inflation, see 12 FCC Rcd at 16,646, p 3, the net effect of these
adjustnments is (roughly, subject to effects of the use of different
indices) to increase the cap by the LECS' estimated change in unit
costs. It is somewhat as if the overall adjustnment ("A"') were (using
the terms of the prior paragraph) A=U- X=U- (U- 1) =1L

1992 3.4 4.1

1993 4.7 6.0
1994 5.4 5.

1995 6.8 9

Speci fi ed periods (averaged

1986-95 5.
1987- 95
1988- 95
1989- 95
1990- 95
1991- 95
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Range of Averages: 5.2-6.1 6.2-7.3
1997 Order, 12 FCC Rcd at 16, 696, p 137.

The FCC consulted the noving averages to establish a
range of reasonabl eness fromb5.2%to 6.3% and then sel ected
6.0% as the historical (i.e., non-CPD) conponent of the X-
Factor. See id. at 16,697, p 141. The LECs argue that the
FCC did not give a rational explanation of that choice, and we
agree. None of the reasons given for choosing 6.0% hol ds
wat er .

A. Deval uation of 1986-95 and 1991-95 aver ages

First, in choosing a point within the range of reasonabl e-
ness, the FCC determned that it was "reasonable to place
| ess weight"” on two | owest averages, the ones for 1986-95 and
1991-95. It said that the first, 1986-95, "is heavily influenced
by the inprobably |ow 1986 estimate of-0.5 percent.” Id. at
16,697, p 139. But the Conm ssion gave no reason for con-
deming the 1986 estimate as "inprobable,” and nere diver-
gence fromthe other nunmbers does not justify such a concl u-
sion. See Thomas H Wnnacott & Ronald J. Wonnacott,
Introductory Statistics for Business and Economics 497 (2d
ed. 1977). The FCC invokes our cases uphol ding the elimna-
tion of outlying data points, but in themthe agency expl ai ned
why the outliers were unreliable or their use inappropriate.
See Bell Atlantic Tel. Cos. v. FCC, 79 F.3d 1195, 1202 (D.C
Cr. 1996) (study indicated outlier erroneous); Association of
G| Pipe Lines v. FERC, 83 F.3d 1424, 1434 (D.C. Cr. 1996)

(skewed data distribution required outlier elimnation to avoid
wi ndfall profits to many oil pipelines).

As to the 1991-95 average, the Commi ssion said it was the
one "nost affected by the | ow 1992 estimate,” which it in turn
di agnosed as "an artifact of a one-year junp in the neasured
productivity of the national econony as economc activity
i ncreased, rather than a change in the growth rate of LEC
productivity or input prices.” 1997 Order, 12 FCC Rcd at
16,697, p 139. This is nmystifying. |If the productivity conpo-
nent of the X-Factor is to reflect the difference between LEC
and overall productivity growh, a proposition that is built
into the Conmission's fornmula, see 1997 Order, 12 FCC Rcd
at 16, 785, there seens no reason to slight a datum because its
anomal ous character stenms fromthe unusual nagnitude of
the second termrather than of the first.

B. Al l eged upward trend

In justification of its choice of 6.0%the FCC al so cites an
upward trend in the X-Factor during the last years it sur-
veyed. See 1997 Order, 12 FCC Rcd at 16,697, p 139
("[Flrom 1993 onward there has been an upward trend in the
X-Factor"); id. at p 141 ("[T]here appears to be a strong
upward trend in productivity growmh from1992 to 1995").2
The FCC s reliance on the upward trend necessarily reflects
t he (unexpl ai ned) assunption that the trend will continue, at
least in the imediate future. Explanation nmght be reason-
ably omitted if there were no obvious reason to doubt contin-

Page 6 of 17
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uation of an observed trend. But two such reasons exist.

First, the trend appears to be part of a cyclical pattern
Al t hough the X-Factor did increase steadily in the 1992-95
period, it also decreased from 1990 to 1992, after rising from
1986 to 1990. See Table 1, supra. Perhaps there was reason

2 The parties dispute whether the trend in question covers
1992-95 or 1993-95, with the FCC calling the reference to 1992-95
at p 141 a "typographical error,” FCC Br. at 34, and the LECs
argui ng that any typographi cal error should have been corrected in
FCC s errata, LEC Reply Br. at 10. The answer makes no
di fference to our anal ysis.

to believe that there would be no cyclical downturn during the
expected life of this X-Factor determ nation, which was to be
revi ewed about two years after being made. See 1997 O der

12 FCC Rcd at 16,707, p 166. But the FCC offered no such
reason.

Second, the X-Factor is calculated as the sumof two
conponents, neither of which followed a trend during the
period in question. 1In fact, their year-to-year fluctuations
swanped the trend increnents:

Table 2

Year Difference between Di fference between
LEC & US changes in LEC and US changes
total factor in input prices
productivity

1992 0.21 3.21

1993 1.44 3.26

1994 3.69 1.71

1995 1.78 5.04

1997 Order, 12 FCC Rcd at 16,785. Wiere's the trend? As

t he underlying variabl es appear to be thrashing about wldly,
the FCC s conclusion that the trend in the difference between
the two had sone predictive val ue requires explanation

C. Partial reliance on AT&T estinates

Finally, the LECs argue that in its treatnent of AT&T s
X-Factor estimates the FCC "inplicitly endorsed nethodol o-
gies that it had earlier discredited." LEC Br. at 27. The
FCC i ncorporated the aspects of AT&T's nethod that it
deened reasonable into its own nethod, see 1997 Order, 12
FCC Rcd at 16,658, p 33, and then gave independent wei ght
to AT&T's X-Factor estimates in deciding to extend the
range of reasonabl eness upward, see 1997 Order, 12 FCC Rcd
at 16,697, p 140, and to select a value near the top of the
range. 1d. at p 141. W agree that both these uses of
AT&T' s estimates appear irrational; any differences between
the FCC s and AT&T's estimates presumably resulted from
el ements of AT&T's anal ysis that the FCC specifically reject-
ed. The FCC s argunment that AT&T's estimates were "hel p-
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ful" because AT&T' s met hodol ogy was "similar,” FCC Br. at

37, fails to overcone that logic. |If there is an explanation--
for exanple, conceivably the Conmm ssion gave sonme weight to
AT&T's concl usi ons out of concern for the risk that it had
erred in rejecting specific elements of AT&T' s anal ysis--the
FCC has failed to nmention it.

The Conmi ssion having failed to state a coherent theory
supporting its choice of 6.0% we remand for further expl ana-
tion.

1. Consumer productivity dividend

The second conmponent of the X-Factor is a "consuner
productivity dividend" ("CPD') of 0.5% At the time of the
1990 order instituting price-cap regulation, the FCC "expect-
ed ... that incentive regulation would result in greater
productivity gains than rate of return regulation,” Bell Atlan-
tic, 79 F.3d at 1198, and instituted the CPD, as it said, to
"assure that the first benefits of price caps flow to custoners
in the formof reduced rates,” In the Matter of Policy and
Rul es Concerning Rates for Dom nant Carriers, 5 FCC Rcd
6786, 6799, p 100 (1990) ("Price Cap Order"). It retained the
0.5% CPD wi t hout specific explanation in a 1995 interimrule,
Bell Atlantic, 79 F.3d at 1204, and retained it again in the
current rule. See 1997 Order, 12 FCC Rcd at 16,690, p 123.

The LECs chal l enge the 0.5% CPD as based on an "obso-
lete" justification. The Conm ssion's earlier data on historic
productivity inprovenent derived fromthe rate-of-return
era, so an adjustnent to reflect the expected incentive effects
of price caps was in order; but the post-1990 data presum
ably reflect those effects.

FCC counsel responds that the agency believes that an
i nnovation in the current rule--the Commi ssion's elimnination
of the "sharing" of profits exceeding certain benchmarks--
will give the LECs still further productivity incentives, and
that the FCC relied on that in retaining the CPD. Even if
the agency relied on this justification (which the LECs dis-
pute), it never explained retention of the old percentage, a
retention that required sone conparison of the current

change with the initial one in ternms of their likely inpacts on
productivity. Thus we nust remand for an expl anation of the
Conmi ssion's choice of the anmount--0.5%

The LECs claimthat the FCC did not rely on the expected
effects of sharing elimnation and that it gave no other reason
justifying the retention of any CPD. W do not reach these
argunents because the FCC will be able to give a clearer
statenent of its reasons in the remand on the anmount and
since the LECs do not dispute the argument FCC s counsel is
presently nmaking--that it is defensible to include a CPD
correspondi ng to whatever productivity increase may be ex-
pected fromthe elimnation of sharing.

I1l. Elimnation of sharing

Page 9 of 17
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Before the rule at issue in this case, the FCC s price cap
regi me included a "sharing" nechani sm which nmandated
LEC rate reductions sufficient to return profits above speci -
fied levels to their custoners, the | XCs. The nost recent
sharing reginme, enacted in the 1995 interi morder, made the
sharing obligation dependent on the X-Factor, inposing no
obligation of firns choosing a 5.3% X-Factor, and the foll ow
i ng on ones choosing 4. 7% and 4. 0%

Table 3

Chosen X- 50% G ve- back 100% G ve- back

Fact or required for required for
rate-of -return rate-of -return
over over

4. 7% 13. 25% 17. 25%

4. 0% 12. 25% 16. 25%

In the Matter of Price Cap Performance Review for Loca
Exchange Carriers, 10 FCC Rcd 8961, 9058, p 222 ("Perfor-
mance Review Order") (1995). Attacking the Conm ssion's
elimnation of the "sharing" mechanism M first clains that
the statutory nandate of "just and reasonabl e" rates, 47
US. C s 201(b), requires the FCC to i nmpose a nmechanismto
prevent "unreasonable" returns. In the absence of any indi-
cation that Congress directly addressed the issue, we defer to
the FCC s interpretation of the Comruni cati ons Act unless it

i s unreasonable. See Chevron U.S. A 1Inc. v. NRDC, 467 U S
837 (1984). Ml cites no authority rejecting an FCC inter-
pretation of the statute contrary to the one MC advances,

and in Time Warner Entertainnment Co. v. FCC, 56 F.3d 151

(D.C. Gr. 1995), we endorsed a pure price cap regine with no
sharing provision in the face of a statutory nandate to ensure
"reasonabl e" basic cable rates. See id. at 162, 164-74.

Next, MClI argues that elimnation of sharing was arbitrary
and capricious. But the agency advanced two sound ratio-
nales for its decision. First, it found that "sharing severely
blunts the efficiency incentives of price cap regulation by
reduci ng the rewards of LEC efforts and decisions.” 1997
Order, 12 FCC Rcd at 16,700, p 148. \When all profits are
taken away, a firmhas no incentive to make them when
some proportion is taken away, firms will avoid at |east sone
ot herwi se desirable choices with a prospect of enhancing
profit but a risk of loss. Second, the FCC found that
elimnating sharing would renove the incentive to shift costs
to services that are subject to sharing and away from services
that are not, thus cross-subsidizing the latter. 1997 Order, 12
FCC Rcd at 16,700, p 148; id. at 16,701, p 151. M does not
contest these effects, nor does it question the Comm ssion's
argunent that nonitoring to catch them would be adm nistra-
tively burdensome and would increase its reliance on obsolete
enbedded accounting costs. 1d. at 16,701-02, pp 151-52.

Finally, M contends that it was arbitrary and caprici ous
for the FCC to scuttle sharing but at the sane tinme retain its

Page 10 of 17
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"l owend adj ustnent," which gives the LECs sone pricing

| eeway to prevent their returns fromfalling below a given
level. There is clearly a literal asymetry in protecting
LECs in lean conditions while not constraining themin
unexpectedly fat ones. But the FCC gave a good reason for
creating this asymetry--the Constitution's takings clause,
whi ch forbids the inposition of confiscatory rates w thout just
conpensation. See 1997 Order, 12 FCC Rcd at 16, 704, p 157;
Duquesne Light Co. v. Barasch, 488 U. S. 299, 307-08 (1989).
The Conmi ssion thus avoided raising a non-trivial constitu-
tional question, one that has no anal ogy at the upper end of



<<The pagination in this PDF may not match the actual pagination in the printed slip opinion>>

USCA Case #97-1500  Document #437388 Filed: 05/21/1999  Page 12 of 17

the range of allowable rates. See Tine Warner, 56 F.3d at
170.

V. Interstate v. total-conpany productivity

MCI argues that in calculating the X-Factor the FCC
arbitrarily used the LECs' productivity in all their tel ecom
muni cati ons business rather than productivity only in their
interstate operations. Again, we disagree. The FCC reason-
ably concl uded that "the record before us does not allow us to
quantify the extent, if any, to which interstate productivity
gromh may differ significantly fromtotal conpany productiv-
ity growh,” 1997 Order, 12 FCC Rcd at 16,686, p 110, and
this determ nati on was enough to justify using the tota
conpany dat a

In the first place, it is not clear that "interstate productivi-
ty," as opposed to total conpany productivity, is measurable,
or even economcally well-defined. This is so because direct
productivity nmeasurenent requires neasurenent of inputs,
and there is no obviously nmeani ngful way to segregate LEC
interstate and intrastate inputs because, as is undi sputed,
"interstate and intrastate services are usually provided over
common facilities.” 1997 Order, 12 FCC Rcd at 16, 685, p 107.
The Conmi ssion had previously recogni zed this anal ytica
difficulty, questioning "whether it would be possible to devel -
op separate production functions for interstate and intrastate
services," id., and it never unanbi guously decl ared the issue
resol ved.

The Conmi ssi on nonet hel ess declared itself ready to con-
sider sone adjustnment if it were shown that inclusion of
intrastate data systematically biased the X-Factor estimte
downward. 1997 Order, 12 FCC Rcd at 16,686, p 109. AT&T
offered clains of faster interstate productivity growmh. It
based these on an assunption of equal growth rates for
interstate and intrastate inputs, but it offered no explanation
why that assunption was econonmically justified, much | ess
one so conpelling that it would be error for the FCC to reject
it. See AT&T Comments, CC Docket No. 94-1, App. A at
23-30, 72-78; 1997 Order, 12 FCC Rcd at 16, 686-87, p 110.

MCI argues that in the original 1990 LEC price cap order
the Conmi ssion inferred faster productivity growh in inter-
state services fromthe undisputed fact of faster output
increase in that sector. See Price Cap Order, 5 FCC Rcd at
6798, p 92 ("[T]he nore rapid growth in interstate usage
results in higher apparent interstate productivity growth.").
Thi s assunption shoul d have continued, it says. But the 1990
met hod of neasuring productivity had not depended on the
measurenent of inputs at all; the Comm ssion had sinply
inferred productivity growh fromprior trends in rate reduc-
tions. 1997 Order, 12 FCC Rcd at 16,648, p 8. dven the
shift to direct focus on input changes (a nove that no one
guestions) and the uncertainty over interstate input trends,
we do not see why the agency should have been bound to
retain the assunption of faster interstate productivity grow h.
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On this record, therefore, we do not find it unreasonable for
the agency to have relied on total conpany productivity
despite its theoretical shortcom ngs.

V. Reinitialization

"Reinitialization" is the nane for the Conm ssion's setting
a current price cap at what it would have been if past X-
Factors had been different. For instance, if the price cap
starts at 100 and the X-Factor is 1%for the first three years,
the cap would stand at approximately 97 at the end of those
years. 100 - (3 x 1) = 97. (The figure is only approximate
because of conpounding.) |If the regulator then changes the
X-Factor to 2% and inmposes full reinitialization, it would
revise the cap to about 94 for the year inmmediately foll ow ng.
100 - (3 x 2) =94. In the 1997 Order, the FCC ordered
reinitialization for one year, 1996. See 12 FCC Rcd at 16, 714,
p 179. Under our sinple exanple, then, the cap would fall to
approximately 96. 100 - (2 x 1) [two years' reduction of
1% - (1 x 2) [one year's reduction of 2% = 96.

Both the LECs and MCI chal l enge this decision, seeking to
have it nodified to favor their respective interests.

A.Reinitialization based on CPD

The LECs chall enge the FCC s requirenent that they
include the CPD in the X-Factor used for reinitialization. 1In

Part 11, we explained the need to remand the case for further
expl anation of size of the CPD. W agree with the LECs

that if the FCC retains the CPD because of the productivity
benefits expected fromthe elimnation of sharing, no el enent
of reinitialization based on the CPD will be appropriate in the
absence of evidence |inking productivity gains to the anti cipa-
tion of sharing's elimnation; the conpanies could not have
responded to that incentive before its creation

B. Di sparate inpact of uniformreinitialization

The LECs argue that reinitialization fell nore harshly on
carriers that chose low X-Factors with high sharing obli-
gations for 1996 than on ones that chose high X-Factors. As
aresult of reinitialization, the | ow X-Factor carriers |ost
sone of the future benefits of that choice, but were not in a
position to recover any of sharing costs that they may have
borne because of it. Reinitialization inmposed no such asym
metry on conpani es that had el ected a high X-Factor. The
LECs' specific conplaint is that this was "an inportant
aspect of the problent before the Comm ssion, which it was
obliged to discuss. See Mdtor Vehicle Mrs. Ass'n v. State
Farm Mut. Auto. Ins. Co., 463 U.S. 29, 43 (1983).

The Conmi ssion argues that it failed to discuss the dispari-

ty because the LECs never brought the subject up. It cites
s 405 of the Communi cations Act, 47 U.S.C. s 405, which
bars review of an issue on "which the Commission ... has

been afforded no opportunity to pass,” see also United States
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v. FCC, 707 F.2d 610, 619 (D.C. Gr. 1983), unless the
petitioners sought rehearing before the Conm ssion--which
the LECs did not. The LECs in turn say they couldn't have
af forded the Conmmi ssion a chance to pass on it; the Comm s-

sion had never given notice of any intent to order reinitializa-
tion.

Section 405's "no opportunity to pass" clause does not in
terns exclude instances where the |ack of opportunity is due
to sonme fault of the Comm ssion--such as its springing a
novelty at the last mnute. But we need not sort that out
here, because we find no fault in the Conm ssion's procedure.
Reinitialization may not have been a subject on which the
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Conmi ssion explicitly elicited conment in its notices for this
rul emaki ng, but the prospect surely brooded over the pro-
ceeding. In its 1995 md-course correction of the price caps it
had ordered reinitialization--in a form in fact, that fell only
on those LECs that had chosen a | ow X-Factor in exchange

for greater risk of sharing, and not at all on those that had
chosen a high one. Performance Review Order, 10 FCC Rcd

at 9069-73, pp 245-54. |If the perceived asymmetry was as
serious as the LECs now nake out, we shoul d have expected
themto alert the Commission in this proceeding in advance:

"If you do a reinitialization, at |east avoid the dreadfu
asymmetry of the 1995 order."™ No such alert was sounded.

C.Reinitialization for only one year

MClI clains that the FCC should have reinitialized the X-
Factor all the way back to 1991 (the first year of the price-cap

reginme). It says the agency has a policy of correcting errors
in X-Factor determ nations and that it decided in the current
rule that prior determ nations were in error. 1In the alterna-

tive, MCl argues that the FCC should reinitialize back to
1995, the year in which the previous X-Factor was adopted.

In the 1995 interimprice cap review, the FCC determ ned
that a single year's productivity estimate generated by its
fornmer method was understated, based in large part on the
estimate's discrepancy with the results of a TFP study. See
Perf ormance Revi ew Order, 10 FCC Rcd at 9053, p 208. It
then cal cul ated a new X-Factor designed to elimnate the
effects of the understatenent and required LECs to set their
price caps as though the new X-Factor had been in effect
since the advent of price cap regulation. See id. at 9069,

p 245. In 1997 the Conm ssion determ ned that its forner

met hod had systematically understated productivity relative
to the TFP nethod, but required reinitialization for one year
only. See 1997 Order, 12 FCC Rcd at 16, 713-14, pp 178-79.

The situations are sonewhat simlar, but the FCC ade-
quately distinguished them It rested its 1997 decision to
[imt reinitialization on the need to "limt harmto LEC
productivity incentives that could result fromthe perception
that our regulatory policies unnecessarily [ack constancy.”

1997 Order, 12 FCC Rcd at 16,714, p 179. 1t seens clear that
a second extensive reinitialization would considerably aggra-
vate such a perception. Universal, conplete reinitialization
woul d i nmpair the supposed incentive advantages of price
caps--which derive fromfirns' supposing that their efficien-
cies wll not come back to haunt them

VI. The rule's effects on small and m d-si ze LECs

The | ndependent Tel ephone and Tel ecommuni cations Alli-
ance, an intervenor, argues that the FCC acted arbitrarily
and capriciously in establishing a uniform X-Factor for al
LECs, regardl ess of size and econom c characteristics, and in
failing to consider the disparate inpact of its reinitialization
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requi renent on small and md-size LECs. Because the peti-
tioners here have not raised these issues, ITTA is procedural -
ly barred fromarguing them See Illinois Bell Tel. Co. v.
FCC, 911 F.2d 776, 785-86 (D.C. Gr. 1990).

It is true, as ITTA points out, that this court in Synovus
Fin. Corp. v. Board of Governors, 952 F.2d 426, 434 (D.C. Cr.
1991), characterized the rul e agai nst consideration of issues
rai sed by intervenors and not by petitioners as "a prudenti al
restraint rather than a jurisdictional bar." But in deciding to
consider the intervenor's issue there, the court relied on the
fact that the relevant issue was "an essential predicate" to an
i ssue raised by a petitioner. 1d. That circunstance is cer-
tainly not present here. The Synovus court offered a second
reason to hear the claim-that the intervenor was not "the
losing party in the adm nistrative proceeding,” and thus did
not have "every incentive to petition for review" 1d. Here,
ITTAitself clains that it "through its nmenbers, participated
fully in the proceedi ngs below," ITTA Reply Br. at 3, and that
its "nmenbers raised the issue of the necessity of multiple X-
Factors," the very issue it seeks to raise in this court.

Thus, neither of the special circunstances cited in Synovus
is present. Furthernore, |ITTA presents no reason why it
could not have petitioned inits owm right. W decline to
consider its argunents.
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Concl usi on

The FCC s decisions to select 6.0%as the first conponent
of the X-Factor and to retain the 0.5%CPD are reversed and
remanded to the agency for further explanation; the FCC
may of course request a stay of this order pending its

reconsi deration. The petitions for review are otherw se de-
ni ed.

So ordered.
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